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; . o " DIRECTORS' RESPONSIBILITIES - o ‘
: - R ~ IN THE UNITED STATES _ - ) : b

! ‘ ' Speech to be Delivared By
_ . Arthur H. Dean

! ‘ On December 5, 1966

i . S at -

; : ‘The Canadian Club

i . _ K . - Toronte, Canada

I am indeed.delightad to be here and to have

the opportunity to discuss with you some of the

responsibilities of directors of pdbiiciy_held corpora~

]
|
% : * ’ tionS- - ) o
P ' T -
i As one who partiecipated in the drafting of the

Securities Act of 1933, the Trust Indenture Aact of 1939

and the Investment Ccmpany Act of; 1940 and as a member of
- the Dickinson Commithee which in its report recommended to
Congress the creation of the Securities and Exchange

Commission and the enactment of the Securities Exchange
- =

P
-

oo Act of 1934, I have long been an advocate of adequate
| - public disclosure of material corvorate matters.
The 1233 Act relates primarily {o the public

sale of securities by issuers or controlling persons.

The 1934 Act relates to purchases as well as to sales of

securities, and applies to outstanding securities as well

‘ds to newly-issued or '"control" securities, whether or not

! : listed on a national securities exchange.

I will discuss later in more detall the

differences between the two Acts. : N R L
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The late Mr. Justice Cardozo certainly was one

of the most articulate spokesmen in the area of fiduciary

responsibility. In Meinhard v. Salmon,l/ when he was
Chief Judge of the Court of Appeals of New York, he sald:

. "Joint adventurers, like copartners, owe
to one another, while the  enterprise continues,
the duty of the finest loyalty. Many forms of
conduct permissible in a workaday world for
those acting at arm's length, are forbidden to
those bound by fiduciary ties. A trustee is
held to something stricter than the morals of
the market place. Not honesty alone, but the
punctilio of an honor the most.-sensitive, is
then the standard of behavior. As to this there
has developed a tradition that is unbending and
inveterate. Uncompromising rigidity has been the
attitude of courts of equity when petitioned to
undermine the rule of undivided loyalty by the
'disintegrating erosion' of particular exceptions.’
Only thus has the level of conduct for fiduciaries - !
been kept at a level higher than trodden by the : '
crowd. It will not consciously be lowered by any
judgment of this court." (At 249 N.Y. 463-64)

I have read with interest the recent report of -
the Ontarié Attorney General's Committee on Securities
Legislation, dated March il, 1965 which you call the
Kimber Report. '

. I have noted particularly the recommendations
there with respect to possible Ontario legislation imposing
) director liability in the event of trading on the basils of
inside confidential information.

The Kimber Report rejects absolute liability

for short-swing profits such as that imposed by Section 16

of our Securities Exchange sact of 1934.

1. 249 N.Y. 458, 164 N.E. 545 (1928).
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Two objections are raised: PFirst, -that "1iaﬁiiity.
should only arise if wrong-doing or impropriety is
established and not on an automatic basis," and thét it is
"unseemly" for these suits to be instituted by private
lawyers -- as distingﬁished from lawyers forn the_corporation
itself -- "for the purpose of obtaining legal fees.™"

The Kimber ﬁeport recommends increased requirements
for financial rébortiﬁg, and for-the content éf prospéctuses
and proxy solicitation material. | | 7

2/

The Kimber Repori cites Percival v. Wright,=

as limited by Allen v. Hvatt,g/ as establishihg only a very

limited doctrine in England,and Cénada of director fiduciary

responsibility in dealings between-a director and stockholders.
Unless the director deals in company securities with

a stockholder virtUaily face to face,lthere is probably no

breach of fiduciary duty in England ahd Canadg for failing

to disclose confidential information.

Indeed the majority common law rule in the United

Statés; illustrated by Goodwin v. Agassiz,%/ is probably
the sane. - ’

Because of uncertain and unsatisfactory state of
the law under these cases, the Kimber ‘Report recommends that
the problem be handled by legislétion in Cntario as 1t has

been in the United Stafes.

2. [1902] 2 Ch. 421. ,
3. 17 D.L.R. 7(1914). _

i
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.In Canada, the Government of the Province of
Ontario seems to be the place where developments in
securities laws and regulation.are being pursued to the
greatest extent. 1In the United States, other than State
‘blue sky or anfiéfraud laws or decisions on state corpora-.
tion laws, it is the Federalﬁgovernment whidh.haé been éhe
leader in studying thévproblems_of carporate disclosure and
developing the groﬁndirules for disclqsure'in connection with
the- issuance or sale of securities in interstate or foreign
commerce .

This may be due to historical and Constitutional
§' : - differences between our two countries in the regulation of

the securities industry, but not to the nature of the

corporation itself. The United States has no Federal incorpo- -

ration act as such.

. Publicly-held corporatlons in the United States,
with limited exceptions whlch are disappearing, have both
inside or “management!" directors as they are often éalled,
and outside or non-management directors, with the outside
directors constituting, for more and more corborations, a
majority of the board.

inside officer-directors are obviously better
informed on day-to-day management of a business as part of
their daily duties, and can be said to be directors who
"direct"., But should'manageMent” diréctors constitute the
Qhole Board?

I believe the trend toward outside directors is
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healthy, since they have the opportunity to provide a :
broader perspective with outside experience and generally
are in a better position, or at least in a more objective
position, to pass upon the compensation arrangements of bfficers-
than whére the board is composed entirely of officers or em- ii
ployees and complete reliance must be placed on %tockholders.
to raise questions as to corporate management. -

In.fhis sense, the term "insider", is not used
synonymously with the use of that'tgpﬁ-in the cases under
Sections 10(b) and 16 of the Securities Exchange Act of 1934,

where "insider™ refers to all directors, all officers whether

"eor not they are directors, and in some casés probably certain

non-officer employees who have access to confidential informa-
tion.

The basic responsibilities of directors of a
publicly;held corporation, wﬁether in the United States, Canada
or England, is to determiné corporate objectives. and policies,
select management, determine management compensation, review
management's performance, make a determination as-to deprecia-
tion, write fo of assets, reserves, dividends and growth,
and make pertinent information available to stockholders.

It is the board which muast change management when

" a change is called for, and it is the board which must decide

whether officers are underpaid or owverpaid or should have
pensions, profi% sharing or options. But the board itself,
if there are outside directors, cannot manage in a true

operating sense. Stockholder approval, preceded by full
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: disclosure, should be cbtained wherever possible for all
: “pension, profit sharing and éption plans in which officers
have an interest. |

With competent, ob&ective outside directors,
it has been my experience that there have been fewér_
problems of public discldéure, particularly with respéct tao-
dividend, depreciation and depletion policies and the
compensation arrangements of the principal execﬁtives.

The board, of course, @as legal responsibility,
‘which is often referred to as "fiduclary™, to the corpara-
tion, to the Stockhblders and according to the SEC to
membars of the publig avout to become stockholders. To
say that directors have fiduciary responsipllity, however,
does not say much.  For they are true fiduciaries in a far
different sense than trustees, who cannot have any dealings
with their trusts, or of agénts; and analogies o the
legal principles developed in these other fields usually
do not lend themselves to correct director analysis.

- i

-
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Chief Justice Harlan Fiske Stone, with whom
I worked when he was a member of sullivan & Cromwell,
rendered a frequently cited dissenting opinion in a
U.8. Supreme Court case involving director responsibility

in respect of the employee stock purchase plan of

American Tobacco Company, Regers v. Guarantyv Trust Co. of

5/

New York.=
Speaking at the 1834 dedication of the Michigan
Law Guadrangle, just after enactpent of the Securities Act

hnl

5 Bxchange

m

of 1233 and before enactment of the Securiti

&)

Let of 1934, Chief Justice Stone summarized his views as
follows:

"1 venture to asssrt that when the history
of the financial era which has just drawn to =
close comes to be written, most of its mistakes
and its major faults will be ascribed to the
failure to observe the fiduciary principle, the
precept as old as holy writ, that 'a man cannot
serve two masters.' Iore than a century ago
equity gave a hospitable reception to that principle
and the common law was not slow to follow in giving
it recognition.. No thinking man can believe that
an economy built upon a business foundation cen
permanently endure without some loyalty to that
principie... The separation of ownership from
management, the development of the corporate
structure so as to vest in small groups control
over the resources of great numbers of small and
uninformed investors, make imperative a fresh and
active devotion to that principle if the modern -
world of business is %o perform its proper function.”

Thus, in Turner v. American Mefal Co., &/ a New York

| ]

Appellate Division case,. in which together with other

5. 288 U.S. 123 (1833).
6. 265 App. Div. 239, 50 N.Y. Supp. 2d 800 (1944), azppeal
dismissed, 295 N.Y. &22, 66 N.E, 24 591 (19463.

L]
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"counsel, I acted as counsel for the defendant directors,

the guestion was wheiher the officers and directors of
American Metal had illegally taken over a corporate oppor-
tunity which belonged to American Metal itself.

The alleged opportunily was to invest in and
develop the molybdenum business at Climax, Colorado, which
later became Climax lolybdenum Company. American Metal
ofiginally in 1916 took a 75% interest in the prospecting

syndicate and had the opportunity to taxe a 75% interest in

the venture, but decided in 1217, at the time of our

entry into World War II, to limit its participation to 7-1/2%
with its officers and directors taking up the fgmaining
67-1/2%. This 67-1/2% was later offered in 1920 by the
officer—direcfors_to American Metal at cost, after gontrol
of the latter had passed to & new group, but it:was agaln |
turned down as too risky. _Little'was known then about
molybdenﬁm and- its -potential uses, and up to that time
hmerican Metal had nét been in the mining or molybdenum
business. ,

After molybdenum first declined in importance
to a point where most people thdught'iﬁ'was worthless, and
then as metallurgy advanced, began to be a valuable alloy
in steel with nickel, chrome, etc., the plaintiff stock-
nolder in 1938 took the position that the éirectors as
fiduciaries held their Climax investments in trust for

American Metal, and that their rejected offer to turn over

! AdOD
LOHRX
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their stock to American Yetal was not binding becauée, al-
ﬁhough the rejection'héd been the act of a majority of the
stockholders, it had not been appréyed by all stockholders.

The Court analyzed the nature of an imwestment
in molvbdenum in 1217 and the risks which then existed. it
held that the complefely new molybhdenum business at that

-time was noit so much like the_then,business of American Metal
as to he a ”cofporate cpportunity™ of American Metal, that
the decision of American Metal's Board in 1917 not to take
up the entire 76% avallable to it in a completely different
business was entirely understandable in view of the risks;
was an honest judgment made with Ffull knowledge of ﬁhe facts;.
and there was no reascn why the offiéers and directors could
not in these éircumstances take up and continue the original
speculation to the extent Aﬁerican Hefal turned iﬁ down.

There are many aspectis of this case which 1 won 't
have time to cover this noon, but I cite it to illustrate
the great difficultﬁ of judging the true fiduelary '
responsibility of a director. )

You might.think that where everything is fully and
fairly disclosed, and an heonest business décision is made by
s disinterested majeority of a board not fo proceed, a director,
aéting in good faith, would not breach any fiduciary obliga-
tion by acting upon the matter disclosed to the extent the
corporation decided not to proceéed. But the law 1is noﬁ this

clear, as I shall try to show you.
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In Turner v. American ¥etal Co., the Court

made the following statement:Z/i

"p to 1820, American Metal had Invested
but $90,0005 its 10% share of the cost of
Climax. Whether American Metal should invest an
additional £855,000 was a matter of business policy.
for the board of directors to decide. Its decision
net to purchase the Climax stoek from the participants
we are persuaded was made in good faith and in the
exercise of honest Jjudgment. Under settled law,
such a corporate act within the corporate powers
is valid and binding npon the corpoeration and its
stockholders. The internal affairs, gquestions of
policy of management, and expediency of contracts
of a corporation are subjiect to the contrel ofa
board of directors, and in so far as those diresctors
are honest, cavable and independent, their judgment
is final. [Citing authorities.] The power- ‘
of a board of directors 1s well stated in Pollitz
K v, Wabash R. R, Co., supra, 207 N.Y. page 124, 100
: N.E. page 723: 'They were the eéxclusive execulive
representatives of the corporation, and were charged
with the administration of its internal affalirs and
the management and use of its assets. Thelr '
.eorporate acts, within the powers of the corporation,
in the lawful and legitimate furtherance of its
purposes, in good faith and the exercise of an
honest judgment, are valid, and conclude the
corporation and the stockholders. GQuestions of
policy of management, expediency of coniracts or
action, adeguacy of consideration, lawful appro-
priation of corporate funds to advance corporate
interests, are left solely to thelr honest and
e TUnselfish-decision, * o ¥ M

The Turner case is factually quite different from

- 8/
Irvipng Trust Co. v. Deutsch,m/

where a "corporate opportunity®
was held to exist.
There the opportunity was to buy for cash a one-

third share interest in a company having valuable radio patent

7. 268 App. Div. 239, 252-60, 50 N.Y, Supp. 24 800, 81%9.

8., 73 F.2d 121 (24 Cir. 1934), cert. denied 204 U.S. 708 (1935).

10
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fights sorely needed by Acoustic, the prospgctive'corporate
purchaser,

The board of directors, because of allegéd
inability to procure the necessary funds, decided not io
take up the offer whereupon certain of the directors took
it up individually and later pfofited from the public sale
of the shares they purchased. The lower couft‘s dismissal
was Teversed with an opinion of Judge Swan of the United
States Cirecuit Court for the Second Circult, containing

broad language as foilows,; which, sside from the factual

differences in the cases, might appear to be very different -

from what is found in the Turner opinion:

8The theory of the suit is that a fiduclary may
make no profit for himself out of a violation of duty

to his cestui, even though he risk his own funds in the
venture; and that any one who assists in the fiduciary's

dereliction is likewise 1liable to account for the

profit so made. [Citing authorities.] Concretely, the
argument is that members of the Biddle syndicate, three

of whom, Messrs. Biddle, Deutch, and Hammond, were

directors and one, Mr. Bell, its agent in- nrocuring the

contract, wprourlated to thpmsn1Ves Acoustic's rights
under its contract with Re}nolds & Co. for 200,000
shares of De Forest stock, when as f{iduciaries tney
were obligated to preserve those rights for Acodstic
and were forbidden to take a position where personal
interest would conflict with the interest of their
principal. The other delendants are claimed {o have
asgisted in their dereliction. In answer to this
argument, the defendants do not deny the principle,
but dispute its applicability to.the facts." at 73

. F.2d 123)
* k *

"The main defense asserted is that Acoustic by
reason of its financial straits had neither the funds
nor the credit to make the parchase and that the
directors noqeahly believed that by buying the stock

-4
Acltrd
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- for themselves they could give Acoustic the

advaﬁtage of access to the De Forest patents,
while at the same time taking a stock speculaticn

Tor their own benefit. . . . In Wing v. Dillingham

a director of a corporation completed payments

on timber land which the corporation had an option
to purchase but was unable to pay for; the director
taking title to the land and giving the corporaticn
an option to acquire it by repaying his advances
within six months. Long after the six months, and
without repayment of tie advances, the corporation’s
receiver was held entitled to avoid the transaction
and require the director to account. . . . The
defendants' argument, contrary to Wing v. Dillingham,
that the equitab?e rule that fiduclaries should not
be permitted 10 assume a position in which their
Individual interests might be in conflict with Those
of the corporation can have no application where the
corpordtzon fs unablé to undertake the venture, is not
convineing., . . " (73 F.2d at 124)

- * B %

If the directors are uncertain whether the corporation
can make the necessary outlays, they need not embark it
upon the venture; if they do, they may not substitute
themselves for the corporation any place along the line
and divert possible benefits into their own pOCKEng
YOncompromising rigidity has been the attitude of courts
of equity when petitioned to undermine the rule of
undivided loyalty by *he "disintegrating erosion” of
particular exceptions.

In Litwin v. Allenﬁﬁ/ where the investment was

held not to be a corporate opportunity, the opinion of

Justice Shientag includes the following:

"A director of a corporation is in the position

“of a fiduciary. He will not be permitted improperly

to profit at the expense of his corperation, UndJV1aed
loyalty will ever be insisted upon. Personal gin

will be denied to a director when it comes because

he has taken a position adverse to or in conflict:

with the best interests of hiis corporat1on.

(at 25 N.Y. Supp. 2d 685)

9.

25 N.*. Supp. 24 667 (Sup. Ct. 1940).

v ] S ou
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"In order to permit the appropriation in this
action of defendants! Alleghany stock proflits for
the benefit of CGuaranty Company on the theory of
corporate opportunity, plaintiffs would, under the
n eauthorities, be reguired to establish (a) that the
shares were in contemplation of equity offered o
the Guaranty Company, i.e., were either offered to
it in terms or offered to defendants as fiduclaries
of Guaranty Company, or (b) that Guaranty Company
had some legitimate right or expectancy in these
shares; that 1s, as expressed by the Appellate
Division of this Department, that the circumstances
imposed upon the defendants a 'mandate® to buy for
the corporation. Hauben v. Morris, 255 App. Div. 35,
46, 5 N,Y.5. 24 721, affirmed 281 N.Y. 652, 22 N.E.2d
482, This corporate right ‘or expectancy, this mandate
- upon directors to act for the corporation, may arise
from various. circumstances; such as, for example, the
fact that directors had undertaksn to negotiate in the
field on behalf of the corpvoration,or thal the corporation
was in need of the particular business opportunity to
the knowledge of the directors, or that the business
opportunity was seized and developed at the expense,
and with the facilities of the corporation. It is =
noteworthy that in cases which have imposed this' type
of liability upon fiduciaries, the thing determined by
the court to be the subjeect of the trust was a thing of
special and unigue value to tre cestui: for example,
"real estate, a proprietary formula:valuable to the corporatbn's
business, patents indispensable or valuable to its
business, a competing enterprise or one required for the
growth and expansion of the corporation's business or the
like. To put it guite simply, the guestion. to be deter-.
mined is, have the directors profited at the expense of
their corporation; have they gained because of disloyalty
to its interests and welfare?

"As the foregoing review of the evidence
- establishes, this question must her e be answered
in the negative,*#** [citing authorities] (25 N.Y. Supp.
23 at 685-386)
And in Loft v. Guth,ig/ the well-known Delaware holding that
¢Pepsi Cola was a corporate opportunity of Loft Incorporated,

the candy company:

10. 23 Del. Ch. 128, 2 A.2d 225 (Ch. 1939), aff'd, 23 Dei. Ch.
285, 5 A.2d 503 (Sup. Ct. 1939). :

13-
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"Such are the fiduciary dutles and ohllgatlons
of an officer and director of a. corporation that if a
business opportunity comes to him which is in the line
of his corporationts activities and of =sdvantage to it
and eSpecidlly if really intended for it, the law will
not allow him to divert the opportunity from the
corporation and embrace it as his own.' (At 2 Atl., 2d
238-239)

Finally, there is Blaustein v. Pan American Petroleun

& Transvort Cq.l;/ holding that Standard 0il of Indiana, the
parent of Pan American, could acquire 011 producing properties
located nearer the refinery of LEJ SLbSlQlaTy than its own
refineries without thereby toking over a corporate opportunity
since as the Court of Appeals found there was no proéf at

‘the time the properiilss were'acquired "thay were recognized

or ldentified as graperties in which Pan American had a
tangible expectancy -~ which in its:nature was inchbatée”

The trizl court's ovinion states

“In such a situation it is not enough for the
defendant to prove that the charges made by Indiana
were the usual charges, fha? the terms of the arrange-
ments between Indiana and Pan Am were fair and reason-
able, and usual and 0“dlndPy, as the defendants have
sought to.do., Wnile such proof is alsoc essential, it \
must first.be shown that the ver ry act of taklng over ’
the normal business opportunities of Pan Am at a
profit was justified. What constitutes justification
will of course depend on the circumstances of each
case. The Deutsch case has held that mere financial
inability of Pan Am, for one thing, would not bhe .
sufficient excuse. But until jJjustification is shown,
the fairness of the deal deoes not obviate liability.”
(at 21 N.Y. Supp. 2d 722)

There are also later cases; for example, Maclarey v.

Pleasant Hills, 35 Del. Ch. 38,109 4.24 830 (Ch. 1954),

11, 293 N.Y, 281 (1“¢d>

1] 1 . 24 934
{App. Div, 1941) TEJP rgins 21 N.Y.

LR p
Supp. 24 651 (1840).

I
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Johnston v. Greene, 35 Del. Ch. 472, 121 4.2d 912 (Sup. Ct.
1956) and American Investment Co. of Illinois v. Lichenstein,
134 F. Supp. 857 {(B.D. Mo. 1985).

But the ones I have guoted from ahove establish
the basic doctrine of director loyalty, and are the ones
referred to regularly in the United States. )

AHD: :
Resume

here if

vou declude

to omit

pp. 7-15.

To do their job, directors must, of course, be
furnisned by management with necessary corporate information.
In most publiclﬁuheld corporations; the board should meet at
least monthly. ALl essential information nacessary for
action to be taken at a meeting, including monthly financial
statemeﬁtsi should be available to the directors for study,
if possible, before the meeting.

Between board meetings, most publicly-held corpo-

"rations should have a standing committee, usually referred

to as an executive éoﬁmiﬁtee, to handle the normal functions
and to review really important matihers. fxtraordinary powers
should be reservéd for meetings of the full board whiﬁh
should always be kept fully informed.

At board meetings it would be well for the corporate
1égal advisor to be available or on cgll, if he is not a
director, and for the corporate officer charged with

accounting responsibilities also to be available or on call,

jal]

particularly since directors derive a great deal of protec-

w2

iance on opinion:
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tion in most of our states from bona bide re
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of reputable counsel and on financial statements .
represented to be correct by the internal oorporate
financial officer or independent auditors.

A1l reporis of outside independent auditors,
and any letters from.them criticizing accounting me thods
or any'accounting entry, should pe furnished to all
directors, and the directors, by an audit committee of Qut4

side directors, should determine the scope of the inde-

pendent audit, participate in the arrangements made with

the auditors for making the audit, and ask them if they are
fully satisfied with the accounts;'the internal audits, and
the cooperatlon théy are getting from company~éfficars and
employees.

it is imﬁortant that the directors be made fully

aware of all circumstances surrounding the selection or

nomination of the independent auditors and that they satisfiy

themselves as to the integrity and independence of the
auditors. |

Decisions which vitally affect earnings, even 1f
in accordance with generally accepted accountlng practices,
mast in the firsﬂ instance be-determined by the directors.:

It is they and the officers who are primarily liable on

the accounting statements if they can't prove reasonable

care and investigation.
Let us next consider the basie concepts of our

Securities Act of 1833 and Securities Exchange Act of 1834.

] G-

T ae0o
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The Securities Act of 1933 is essentially a disclosure

statute calling for truth in the sale of securities. It regu-

w

lates the use énd content of prospectuses in connection with -
the new public issues of securities or the public sale of out- |
standing securities by controlling persons.

"It does not regulate whether a particular companﬁ can
or cannot sell securities or whether a particular security can
or cannot be sold. It dealé with disclosure and not approval;

But it would be less than candid not-to admit that
the Securities and Exchange Commission, by withhaldiné effective-
ness of a registration statemeﬁt under this Act because of dis-
satisfgctioﬁ with its factual content, does not have sone
regulatory authority with respect to wnat securities are actually
marketed and when they aré marketed in the United States. |

Farlier this year, Genesco did a public secondary
offering of common stock. For about six months our Commissioﬁ
refused to pérmit the registfation statement to bhecome effec-
tive on an acce}eratéd'basis. Finally, it agreed to acceleration.

' Acceleration of effectiveness goés to the heart of | é
timing an underwriting. Where the SEC refuses to coéperate aﬁd
accelerate, it is almost impossible to work oul satisfactory
f

underwriting arrangements and as a practical matter the offering

.cannot be made.

The Securities Bxchange Act of 1234 has to do mostiy
with the regulation of trading in outsténding securities. Under
this act the Commission supervises the operations of our stock
exchanges and of our broker-dealers in their day-~to-day trading

and brokerage activities both on stock exchanges and in the

- 17~
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ovefwthe«counter and underwrifing markets. .

This is the AGt which regilates solicitations of
préxies in the United States and reguires the use of proxﬁ
statements. It also provides Tor short-swing profits liability
of officers, dirsctors and 10% stockholders.

Mr. Milton H. Cohen of Chicago, who recently headed
up the SEC's task force for a speclal study of our securities
markets has published a'chalienging article entitled "Truth in
Securitiss Revisitéd“ in 79 Harvard_Law Review_lBéO (1966)
suggesting the need for overall revision of our securities acts -~
both the_1933 Act and the 1934 Act -- so that they will be
Betfer coordinated, particularly in their approdch to registra-
tions and the maintenance in public government files of up to
date coyporate-informatiqn, Vie shall no doubt see developments
in this direction in the years ahead.

By amendments in 1964, the proxy and short-swing
profit provisions of the 19@@'Act were extended to unlisted
companies having assets iﬂ excess of $1,000,000 and more than 500
public stockholders. Thus, whether or not a publicly-owned
company’s stock 1s listed on a stock exchange, today 1t 1s sub-
ject to these provisicns of the 1924 Act ~- unless 1t 1Is an
insurance company subject to similar pfoﬁisions under State
statutes, or unless it is a very small company indeed.

Under Section 16 of the 1834 Act directors must
repbrt 511 purchases and sales of eguliy securities of the
company of which they are a director. These reports are re-
guired monthly. Under a recent interpretation by our Securities

and Exchange Commission, which with great respect T doubt rests
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on sound authority and will certainly be contested, the direc-
tor must, absent very special circumstances, include in his.
reports, purchases and sales by Qis wife and by any relatives
who occupy the same house with hiﬁ, whether or not in any
cemmonFsense way the securlties of the wife or relatives arve
owned by him directly or indirectly. BSuch reporting could.cdm—
plicate both his estate and his faxes.

Section 16(b) provides that if a director purchases‘
anﬁ sells or sells and purchases securities. of ‘his company with-
in a period of six months, he is ITiable to his company for his
profits, irrespective of whefher, in engaging in any such trans-
action, he possessed or used inside information not available
to the general public; and irrespective of whether the other
party to the transaction suffered any loss opr damage.

Purchases and sales are broadly defined and construed
to include such things'as mergers, although the trend in the
recent past has been to 1limit, by SEC rule, the meaning of the,
terms to some extent, as the older interpretations resulted in
much unnecessary hafdship on'insideré with no resﬁlting benefit

o
to the investing public. ' S \
| Thus, the conversion of convertible preferred into
common was originally construed for this purpose to be é pur -

) ‘]-2
o/ TeVerses

chase of the common, but a recent rule of the
this interpretation. Profits, too, are broadly construed to
mean the greatest possible difference between any purchase price

and any sale price within six months, whether for tax purposes

12. Release 34-7826 of February 17, 1966 amending Rules
16b-8 and 16b-2. '

-]1Qw
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or economically there was any profit at all.
In reglstering a security wurider the 1934 Act, the
issuer musi file a comprehensive registration statement on

o

Form 10, and must thereafter file annual reports on Form 10-K
and interim reporits of material events on Form &-X.

The registration statement, in addition to deseribing
the corporation's business, its directors and management, sets
forth the facts with respect to control, includes audited
financial statements Tor the preceding year, and files material
contracts. ‘ ,

In order to report on control, the corporation 5
frequently must obtain information abhout beneficial ownership
of its shares from its officers, directors and major stock~
holders. This, again, is a matter of personal disclosure which
miist be obtained by“questibnnaires to the individuals con-
cerned, as distinguished from.corporate disclosure, although
the document making the ultimate public disclosure is a
corporate document. |

Diredtors, ﬂowever, have a responsidbility to sece

that this corporate document is {rue and accurate and that

to

ppropriate information concerning beneficial ownership is
obtained from the directors and o%ficers*

Material changes in gorporate affairs, that is in
its business, its control, its outstanding securitieé, newv
material contfacts, or important financial developments, must
be reported on an infterim basis within 10 days of the end of

the month in which such a chenge occurs. This is designed to
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keep the annual reports, which must be filed within 1201days
of the end of the corporate fiscal year, reasonably up to daté.
In addition to these reports, a corporation whose N
shares are registered under the 19834 Act must furnish stock-
holders- annually before the date of the annual meeting with
Proxy statements and annual reports contaiping audited finandiél
statements.. ‘
The proxy statements include information about the
stéckholdings and remunération of manégement, as a group, and

individually by the three highest paid officers and any direc-

‘tor who, in any case, received more than $30,000 in the preceding

fiscal year. In addition, the statementumust dgscribe any con-
tractual compensation arrangements and any option arrangements;
with information about the grant and exercise of employee stock
options during the fiscal year.

Let me note again thét the 1834 Act noﬁ has been amended
to require. that all companies with skares registefed under it,
whether or not listed oﬂ & national Securities exchange, must
furnish this information, includingraudited statements.

Even if a company does not sqlicit proxies, 1t is no
longer possible, as it was‘for many years, to avoid preparing
and furnishing proxy statements for stockﬁolders' meetings. In
the past, some companies simply. did not sclicit proxies in saf
two out of threg years where enough of their stock was ciosely‘
held so that the directors knew there woﬁld ve a quorum and
they would be re-elected without proxy solicitation.

Despite the differences 1 have mentioned between-

our original issue and public sale of control stock act

-21-
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gf 1933 and our trading in outstanding securities act of
1934, there are marked similaritiés. -

Both Acts impose liability for making false state-
ments in prospéctuses, registration statement or other filings,
and for this purpose the om1531on of material informatlon is
treated the same as misstatements of materlal 1nformatlon.

> "The importagt sections of the 1933 Act for this
purpose are Sections 11, 12 and 17, and the important sections
of the 1934 Act are Sections 9 énd 10." | |
7 While our courts might héve reaqhed the conclusion
that a cause of action arising brimarily under one of these
sections was not a good cause of action under énothef, the -
tendency has-been in the other diréction. Today, complaints
about misstatemenfs or omissions are generally grounded on
all of theée sections with the hope that at least one will
cateh on. | |

The sections differ in applicable statutes of limita-
tion, whether the plaintiff and defendant must be in‘privity of
contract, whether there must be:reliance upon the misstatements,
andfwhether the plaintiff must prdve.scienter, fraud or deceit.

I do not ﬁaVe time today to do more than mention
these areas of difference which our courts have begun fo
articulate in a growiﬁg-body of decisions.

I want now to turn to Section 10b of the 1934 Act
and Rule 10b-5 thereunder, since this is the section and rule
most frequently referred to in connection with directors'

disclosure responsibllity, and is the sectlon primarily involvéd

-2,
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in the recéntly decided Texas Gulf Sulphur casex® and ‘its
14(

Section 10b covers transactions in any security
(not just listed securities), and it provides that it is
unlawfﬁi for any person.(not just insiders), by use of
interstate‘commerce or the mails (which we refer to as the
federal jurisdictional means) to use or employ iﬁ_connéction
with the purchaée or sale of any security, any manipulative,
deceptive or other fraﬁdulent device or contrivances in
contravention of the Securities and Ekchange Commission's'
rules.

Rule 10b-5, promulgated under this statute, says
it is unlawful for any person by use of interstate commerce
or ﬁhe use cf the mails to employ any device, scheme or
artifice to defraud, to make any untrue statement of a
material fact or to omit to state a material fact nécessary '
in ofdef to make what 1s stated not misleading, or to engage
in any act, practice or course of business which operates or
would operate as a fraud or decelt upon any person, in
connection with tle purchase or sale of any security.

Rule 10b-56 ahd Sectién.lOb are, indeed, very broad.

For years it was uncertain whether a private person could

. bring an action for damages based on a viclation of Rule

10b-5, but it has now beer’clearly established that there is

13, F. Supp. (SDNY 1966), CCH Fed. Sec. Law Rep. 91,805,

14, 40 S.E.C. 907 (1961).

-23-
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a private right.of enforcement and there may‘be civil iiability -
as well as criminal liability -~ for violation. | |

In most cases brought'by our Securities and Exchange
Commission for enforcement of Rule 10b-5, the Commission
has sought the relief of suspending or deregistering é 1icenséd
broker-dealer who has been a.participant in a viélation@

‘The question of dollar damages by a pu;chaser or
seller of shares has not been in issue. _This was the situation

in Cady, Roberts which 1s a registered broker-dealer. That

case involved alleged misuse of confidential infermation .
obtained by a director in the employ of the registered broker--
dealer.

Texas Gulf, on the other hand, is not cancerned
with disciplining a broker-dealer. Rather it seeks dollar
restitution directly from the corporation itself and}girectors
and officers to persons allegéd to have been damaged by
alleged violatidns of Rule 10b-5. |

The difference in the relief sought is a giant

step in the concept of director disclosure, since under the

Cady, Roberts approach, a director who was not himself connected

with a broker-dealer was not a target in a governmental adt.

In Cady, Roberts a-registered representative of that

firm was also a director of Curtiss-Wright. At a board meeting
on November 25, 1959 the dividend of Curtiss-Wright was reduced
and at 11:00 A.M. that day the board aﬁthorized transmission
of this action to the New York Stock Exchange. The telegram
was given to Western Union at 11:12 A.M. but wasn't delivered

to the Exchange until 12:29 P.M,

=Y.
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At a recess of the meeting, the director-regisfered
representative, who was under the impression that the reduction
had been pubiicly announced, called a partner of his-empléyer,
Cady, Roberts, and left a message that the dividend had been
cut. Upon receiving this information, the partner made .
various sales, including shoét-sales, in ‘the stock of CﬁrtissiJ
Wright fof discretionary accounts of customers, including
some for the account of his wife.

After the news becamé pﬁblic‘later the same day,
the price of Curtiss-Wright's stock fell some 15% in a .

matter of hours and trading was suspended.

The New York Stock Exchange fined the partner of

the broker-dealer $3,000‘and, in addition, the Securities

and Exchange.Commission suspenééd his firm frém doing busingsé

on the Exchange for 20 days, gquite a substantial economic fine.
Here, the violation was by a person, i.eg., Cady,

Roberts (a stock exchange firm and a régistéred broke;-dealér)

which was not itself a director. The SEC emphasized that

Rule ldb-S applied to "any person" and in any event, because

of the firm's relationship with its registered representative -

a director, the firm shoud be regarded as an insider with

résponsibilitiés under Rule 10b-5 when 1t possesses 1nside

information, | | )

It is astonishing to consider this case against

the 1imiﬁed applicability of Section 16, the short-swing

-25-
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profits section, where l£ability extends only to the difebtop

himself, the question of possession or use of confidential ] %
information by the director is not involved, dnd reliance by

the non~director party to the iransaction, and privity are

not factors. On the facts, one can hardly guarrel with the

Cady, Roberts findings since there was a misuse Qf'insidé
.information obtained as a director.

But what aboQit the civil liability of Cady, Roberts’
to persons to whom it sold stock for ;fs_customérs? Bear in
mind the difficuity of establishing that particular stock -
came-from Cadj, Roberts since the transactions were through
the impersoﬁai medium of the New York Stock Exchange and the
Stock Bxchange Clearing House'wherg.aetual deliveries of
securities are only_made to c¢lear a net long or short balanée
of a member firm. Must a plaintiff prove privity? What if
the stock goes down four points and then three.days later
goes down five pdints more for an unrelated reason? Would ’the
broker-dealer be liable for $4 or for §9¢Y If the'buger can
rescind the transéction, the liability is really fof the' larger

figure.

From our standpoint, one statement by Chairman Cary
of the Securities and Exchange Comuission, who wrote the

Cady, Roberts opinion, is particularly important.

He said that if "disclosure prior to effecting-
a purchasé\or sale would be improper or unrealistic under the
circumstances, we [that is, the Commission] believe the
alternative is to forego the-ﬁransaction.” In other words,

under the circumstances the broker-dealer, in the opinion of

—26~
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: thé Commission, should not trade for customers any mofe than
for his own account. 7 | |

This is amplified by the complaint in Texas Gulf
Sulphur.

Texas Gulf allegedly made an Important copper find
near Timmons, OPtario in November 1963 as a result of drilling
activity.- Ihe find was unannouﬂced and actuallf went unreported
for a time while the company attempted to buy surrounding
property, although, aéﬁprding.to the allegations in the SEC's
complaint, certain of the corporate Bfficers and of éourse
Ehoge of its mining employees and assaylists who analyzed'
the drilling core must have.known that it was both valuaﬁle
and material. Mining is a complicated business, and the Issue

- is did they? _ 7 |
7 In the-périod from November 12, 1963 to and including
April 16, 1964 several of the-officers_and other employees
who were acquainted with the discovery made purchases of the
company's'stock or acguired optionéron the company's stock,
both from the company (that is, employee stoeck options) and
from othérs, dllegedly without disclosing the find to.thé
seller or optionef (or allegedly without disclosing the correct
facts to the outside corporate directors who granted the
options), |
On April 12, 1964, after being prodded by the
_Exchange because of recurrent rumors aﬁd articles in
Canadian mining journals, the company issued a presé release

, a
characterizing the Timmons situation as/"prospect" which

-27-
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fequired more drilling before it could be eval&ated, and deny-
ing responsibility for the rumors and characterizing them as
exaggerated.A |
After this press release, drilling continued. On
April 15 the company’s geophysicist purchased 200 shares of
Texas Gulf, and on the mornlng of April 16 the secretary of
the comDany purchased 600 shares just before a second press
release, announcing “a .major ‘discovery,” was handed to the press.
Immedlately after the seaand press release was

handed to the press but before the lnformatlon was on the broad

- tape, an outside director purchased 2,000 shares for a famlly

trust of which he was a frustee, and another outside director
telephoned‘a fellow officer of & bank to be on the lookout for
good news about Texas Gulf. The baﬁk officer thereupon pur-
chased shares for certain discretionary accounts in which
neither the bank nor the Texas Gulf director had any interest

except for their general business relations with the account

~owners. Later in the day, after the announcement was on the

broad tape, the second outside director purchased some shares
for himself. '
- Qur Securities and Exchange Commission brought suit

in the Federal District Court for the Southern District of

New York complaining that all of these purchases from November

12, 1963 through April 16, 1964 were in violation of Rule 10h-5
since they were made by Rule 10b-5 insiders without appropriate

prior disclosures about the find to the stockholders as a body.

Also, some 50 private lawsuits have been commenced

against Texas Gulf, its officers and directors for losses

—on_



. 1 . c. e e — e .
e : N : : i : : wed Adon;
ST T I T e T D, A.:]();)t,_.wui U ST YN AP, -'.4'-1 égggb‘f' B USRS PoY o= g
. ‘qg:l}id . M

I A0, I
'»)U ]){I

alleged to have been susteined by the plaintiffs becauee'of.
alleged violations of Rule 10b-5.

In Texas Gulf the Commission goes far beyond its

position in Cady, Roberts. It seeks to require insiders

{(inc¢luding employees who were neither officers nor directors)
who bought stock on the StockrExohange from sellers, who simply
wvanted to sell and didn't care to whom they sold, to make

- rescission offers to the seliers, and, in aadltlon, to make
restltutlon to sellers who sold to "tlppees” of such insiders,
even though the insider himself did not profit. It seeks to
cancel options acquired by insiders and, possibly, to require
the issuer itself to make restitution to thoee who sold stock
in the period between the two .press releases of April 12 and
April 16, 1964, The measure of‘recovery and restitution is
unclear, and I have already alluded to the great difficulty
of determlnlng what appropriate damages would be, even assumlng.
that Rule 10b-5 is held by the appellate court to have been
violated. | -

Judge Bonsal of the Federal District Court in New

York decided the "case on April 16, 1966. Since then both the
SEC and eertain of the defendanis have annoanced that they intend
to appeal the decision to the Court of iAppeals for the Second
Circuit.

Judge Bonsal held in favor of all defendants excent
the company'sebretary and the company geophysicist (the latter
was neither an officer nor a director) who purchased on April 15
and April 16, 1964 before the April 16 press release was given

to the press.

-29-
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Judge Bonsal held that Rule 10b-5 could be

. viclated without the existence of common law fraud or the

elements (sciénter, reliance and privity) necessary td establish
such fraud, that insiders subject to the disclosure requirements.
of the Rule "may include employees as well és officérs5 directors
and'controlling stockholders who are in poésessiqn of material
undisclosed 'information Obtaihed in the course of their’émploy-
ment" but fhat there could be no viclation of the Rule for non-
disclosure unléss thelandisclosed facts-weré ”maﬁerial." Hei
said this meant information which in.ﬂrbasonable and aobjective
contemplation™ might affect "the value! of the'secqrities or
"which, if known, would Elearly affect 'investment judgment.'®

The Judge quoted with approval the definition of
"material information" from an article by Mr. Fleischer in
51 Va. L. Rev. 1271 at 1289 (1965) entitled "Securities Trading
and Corporate Inforéation Practices," as information which is
"essentially extraordinary in natuyéfand....reasonably certaih
to have a substantial effect on the market price of the
security if disclosed.™

| Judge Bonsal held.that the information about

drilling up to 7 P.M. on April 9, 1964 when the third drill
hole was down 421 feet and showed 366 feet of mineralization
was not material and that accordingly purchases before then
did not violate Rule 10b-5, but that from then forwérd, since
it was then certain the ore zone had a third dimension, there
was "real evidence that a body of commercially mineable ore
might exist™ and thaf "those with knowledpge of the drilling
reéults had material information." Consequently, the purchases
after 7 P.M. on April 9, ;.g.,'those by the'company geophysicist

-30-
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and its secretary, were illegal. _
| The Court carefully pointed Quf-that'the briefs.sub—
mitted and the decision rendered were limited to the guestion-
whether Rule 10b-5 had been violated "reserving fér later hear-
ing the issue ofrthe remedy to be applied in the event such
violations are found." A
- This leaves open thefquestion of 'what elémenﬁslgf
common law fraud (scientgr, reliance or privity), if any, must
be found to be present En order for a dpllar judgment to be
entered, whether the élaimant be a private 1itigant or the
Securities and Exchange Commission -- something we should know
more about after fhe Texas Gulf case and the related:private suits
have wended their waf through our courts. A
So far, our cases have held that privity, or as one
Judge said, a semblance of privity (which may mean not actual
privity but only that chronologically the plainﬁiff soid wnile
~the misstatement or faiiure to disclose was current), is an
;ssential element of the case, but the Commission has disapgreed.
Judge Bonsal refused to uphold the Commission's charge
that therfirst @ress release on April 12 was misleading o
operated as a deceit in violation of Rule 10b-5, even in the
face of a finding that material information did exist-at the
time of this release. At that time before the subsequent dfilling
Qas completed it was still accw?ate,'so he concluded, to
characterize the Timmons operation as a "prospect! reqﬁiring

more drilling for proper evaluation.
Also, the Court held that the purchases by thé tvio

outside directors, and the bank affilate of one, after the

press release had been ﬁanded to the press on April 16,

-31-
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thereby "making the apnouhcement,” did not violate Rule:10b-5.

- Just when 1s inside informatiocn fo be deemed publicly
diselosed for the purpose of Rule 10b-5? What is public
disclosure? Publication in a regional mining joufnai, or a
local paper or general information in a financial paper may
not be enough, or ét least therSEQ so contended in Texas Gulf.

Must the-iqsider walt, as the‘SEC urged thé-Court; a reaéonable
time after the press r%}ease, thus giving the public time to absorb
thée announcement? Brokers, bankers, jourhalists, and tape watchers,
of course, see the broad tape. But howfmény others do?

The Court in Texas Gulf held that "it is the making
of the announcement that-Eontrols” and if this is unfair to the
public stockholders, the SEC or Congress {(if the SEC lacks
authority) and not the Courf is the.proper agency to promulgate
a different rule. UNevertheless, I believe that from now.‘on an

insider will only be asking for trouble if he buys or sells on

the day of such a press release without waiting for public absorption.

Without attempting to speculate fhe outcome of the
case on appeal, or the damasges which may be held payable by
any defendant if -liability is found, let us turn to the impli-
cations of the complaint from the standpeint of directvor
disclosure.

We do not have time today to discuss furthér the
special problems raised for corporate employees (the expert
geologist, the president's secretary, or the drilling boss)
who are not officers or directors, except to say that such
persons may, in some céses, have fiduciary responsibilities

- . .
by their positioms which prohibit trading on the basls of

-390~
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undisclosed inside information. At least Judge Bonsal has. s0
determined for the geophysicist in the Texas Gulf case.

In December 1965, the New York Stock Exchange put
out a booklet called '"The Corpofate Director and the Investing
Public."™ There, the Exchange points'out that the conduct of
corporate directors is often centrollied more effectively by
public opinion than by law -~ 20 million shareholders in %the ;
United States is a consdderable body of public opinion. !

The -Exchange séys that a listed company, in addition
to publishing annual and quarierly eafﬁings‘reports, aﬁd being
required to make prompt dividenﬂ anriouncements and prompt
announcements of proposed.acquisitions, mergers, stock splits
and major management éhanges, often faces the problem of just
when announcements of such events should and musf be made.

And, a company should not give information to a
directly inquiring investor which it would not give to others i
and to the press. | |

fhe Chairman of our Securities and Exchange Commis-

sion in a recent speech criticized the practice of some

companies in giving special ihterviews.and information to
secarities analysts, mutual funds and large stockholders,

before the samg information is made available to all stockholders.
It is often a delicate matﬁer; sometimes, false rumors about

an impending event leads the Exchange to inguire of the corpo-
ration what is up and request press clarification at #ltime

when full disclosure may be daﬁaging to the cofporation and

shareholders and arbitrageurs.

h Wnen this happens, the corporation must issue as

-833-
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caﬁdid a statement as possible right away and not put oﬁt'
something which is misleading. In a mining company ehgaged

in underground drilling which must assay and evaluate
metallurgical cbntent, various ore percentages, feasibility,
probable drilling -costs and profitability from scattered drill
holes, this may be very diffiéult and possibly miﬁleading,
particularly in rough topography, where the work is azt great
depth and there are sef}ous water problems.

Until a public statement haﬁlbacome appropriate and
is made, the direétbrs should refrain, if fhe development in-
questidn may he matergal; from trading in the company's
securities.

The Exchange says thét since many United Sfates .7
corporations are involved on almost a weekly basis in acquisi-
tion proposais, product development, new contracts and other.
things which may be material from the standpoint of the stock
market, directbrs and officers, despite the fact that stock-
holders want them to have meaningful investments in the corpo-
ration,_should buy or sell stock only in the following circum-
stances: - 7 |

1. Under a periodic investment program where

the timing of transactions 1s outside the individual's
control;

2. TFor a 30-dey period commencing one week after

release of the annual report. Presumably in this
period all inside information will have been made

publie, though this depends on the time of issuance of

the annual report;
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3. Immediately following the releass of
gquarterly results, i the insider first ”confac%s”
(sic) the chief executive and it is confirmed that
nothing unusuéi is up;

4. TInmnediately after a proxy statement or
prospectus ﬁas been disseminated, 1¥ again the insider
first “contacts" (sic) ihe chief executive; and

N

5. " In times of relative market stabiliiy and

n

i

stability in the corporation's onerationé, if aga
the insider first "contacts® (sic) the chiefl
executive.

It seems to me that these standards arermore
stringent than necessary. Checking with the chief executive
immediately aftef-aﬁ up to date prospectus has been dis-
.senlnated may be supererogation bu*' nyhow the chief execﬁtive
can't grant absolution Tor civil 11db111tja I agree that it
is extrbmely dif flcuit to determine whether a particular

x

corporate event or u;opoual is material from the stock market
standpoint and further, that it is often difficult to know
just when various negotiations, such -as a merger, should be

closed pecause the disclosure 1tself may prevent the

jo8
N
474

tr%nsaction from taking place.

Néve?theless, it seemslto me that unless directors
have been advised by the Chéirman or President that they
should refrain from engaging in seéazit es uTaDSdCtJOﬂS
because of the existence of undisclosed inside information

whic h for good Company reasons cannot yet be disclosed, they
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should be free to trade within the statutory limitations of -

bfy
o

Section 16 of the 1834 Act &8s so r interpreted by the
courts and particularly Judge Bonsal's recent decision.

Beyond this, the dirsctors must see to it that

the corporation discloses as promptly a&s 1s reascnably possible

events which, in their opinion, they, with the advice of
counsel, consider material.
Mining companies, in particular, are often faced.
with difficult problems in this respect, since premature
disclosufe of a mining diSCOVaryamay make it unduly expensive
for the company to round out the réal estate or mining leases

or properties necessary for tailings in order to make the

new mining operation economically feasible without the payment

of exorbitant amounts for the peripheral bul essential
properties. ©BSnow on the ground, frozen earth, gfeat'depths,
mountéinous terrain and ﬁater problems may present Giffi-
culties in driiling, and metallurgical and assay problems
may present other diffiéulties which cause delay inlproving
up a promising prospect.

ht as to the

o2

I hope I have given you some insi
directions in which our courts zre moving in respect of
director disclosure.

With larger and larger numbers of stockholders in
all our countries, I believe tha{ disclosure, although it

—

will be sharply litigated for years to come, will in the end

be extended rather than diminished, and that directors will

- ~36-
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find.that'they must disclose as prdmptly and as effectually
as poésible any material corporate event and, pending
disclosure, refrain frém,engaging in transactions in the
corporation's securities.

Some of the disclosures will be by the énnual
reports, interim reports, prospectuses, proxy Statements and
insider stock purchase and saie'repcrts required under the
various laws of our countries; others will be by complete,
adequaté and accurate press reléasé or publlic announcement

&

in newspapers of general and wide circulation or of releases

ot

.to stockholders prior to the filing of formal governmental

reports.
‘Directors sit on a powder keg, when fhey or
their intimates -- secretaries, lawyers, experts, accountants,
enginesrs or geologists -- héve undisclosed material éorporate
information. Théy should do .everything possible to build
stockholder and public confidence in them and their enter-
prise in order to see ‘that such information, if material, is
disclosed in both a timely and proper manner. '
Grover Cleveland said ﬁPublic office is a public
trust.” -

Justice Cardozc said that "Many forms of conduct

permissible in a workaday world for those acilng at arm's

length, are forbidden to those bound by fiducliary ties. &
trustee is held to scmeihing stricter than the morals of

the market place.m

oy
{

A
oulix



K e L e e e M meeee e ie e e R e W e — oo LT T A4
O e o S =T S a0 0 Bl UL USSR e W PRI T Lol e : L AU P
DHN N . Toio”ax] oux LOHAX
” . o , Rainipyot .

Directors do indeed have great responsibility.
They are managers of their own and "other peoples’ money."

In this sense tney are {iduciarie

0N

not in the stricit sense

of trustees who can have no dealings with the trust, for

£
w2
()

normally, directors can bhuy an 11 their corporation's

securities without incurring liability, but in the highest
sengse of fiduclary responsibility as directors of a publicly-
owned company who have obl*gat to the government, to

the corporation's stockholders, and in some sense at least
to members of the public who might become stockholders.

It would not, I submit, add to the public good

- to forpid directors to be stpckholders and to forbid them

to buy and sell. We should think a long time abvout that,
and what 1t entails.

But the present laws and declisions do clrcumseribe
a directoris righis to buy and sell without accountability.
Directorships of public corporations will, I believe, in
the future tend to become more and more pbsitions of quasi-
public importance carrying heavy responsibilities.
Responsible directors do not w:sh to escape responsibility
for acts which they can know, understand and appraise.

They understand that they are in a sense in a
position fraugnt with‘fiquciary responsibilities. They

-

accept and want to discharge their dutles corrvectly.
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But, Irsubmit$ it is not in‘society‘s best
interest to penalize them for acts done in good falth,
which were not improper when commitfed; otherwise able
mernn. will think fwice about assuming such heavy

responsibilities despite an innate sense of public duty.



