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My views on "The Law and Labour Relations" are based
in large part on my own experiences and observations as a
mediator and arbitrator in industrial disputes over a period of
more than thirty years. I admit that at times I did not think
I would survive to tell the tale - but I have! So have the
employers who pleaded that settlements I helped to negotiate
would ruin them. and the trade union leaders who settled for
less than what they assured me their members would ever allow
them to accept. And so also has the system of free collective
bargaining between employers and trade unions survived, not-
withstanding criticisms and threats in the course of or

resulting from prolonged disputes.

I take it for granted that we all accept certain
Principles: that in a free society human labour is not a
commodity or article of commerce; that a worker is free to
join with other workers in a trade union; and that, on satis-
fying certain requircments, the trade union representing
the workers should be free to bargain collectively with the
employer with the object of concluding an agreement regulating

the relationship between the employer and his employees and
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the employer and the union.

We accept trade unions and collective bargaining as
essential features of modern industrial society. 1In the
absence of collective bargaining there would be no bargaining
at all under a system where the parties are as unequal in
powexr as the individual worker and the corporation which
employ® him. In a famous arbitration award rendered some
twenty-five years ago, Mr. Justice Rand said that "the history
of the past century has demonstrated [thaﬁ] the power of
organized labour, the necessary co-partner of capital, must
be available to redress the balance of what is called social
justice.” The social desirability of labour organization-and
collective bargaining is therefore now written into our law
in the labour relations legislation which makes collective

bargaining mandatory under prescribed conditions.

For effective collective bargaining employees must
be free not only to form trade unions and to bargain with
employers through their unions but also to invoke economic
sanctions in support of their bargaining. In the words of
Lord Wright, in a leading English case: Y“The right of
workmen to strike is an essential element in the principle of
collective bargaining."” The strike and the lockout are
necessary counterparts to free collective bargaining: they are

methods, however painful, for reaching agreement.



When workers exercise the right to strike they are
exerting pressure by withdrawing their services in order to
achieve certain ends, be they higher wages, improved working
conditions or other benefits. The use of sucﬁ pressure is,
of course, not confined to trade unions. When professional
associations fix the fees to be charged by their members
they are advising the public that their services will not
be available for less. We have seen the medical profession
withdraw its services in Saskatchewan and threatening to do
so in other provinces in protest against legislation they
did not approve - a political strike. The radiologists in
Quebec withdrew their services for a similar reason. But a
strike is a strike whether you call it a “"withdrawal of
services" or any other name and whether the participants are

blue collar or white collar workers or medical doctors.

Strikes are, of course, the feature of labour-
management relations which attracts most public attention.
They are publicized; the union openly exercises its right to
support the sanction of the strike by seeking to halt
production and to cut off markets through picketing; and
third parties or the public interest may be affected directly
or indirectly. The state has to intervene to define the
lawful limits of the exercise of the rights of employees and

trade unions to proﬁect the interests with which these rights
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conflict. Accordingly, the right to strike may only be
exercised at the times and under conditions prescribed by

law.

There is a tendency when strikes occur for people
to say "there ought to be a law." But, as we all know, there
are laws and there must be laws to reqgulate the exercise of
power and to curb its abuse both by collective labour and
collective capital, which is the modern corporation. At the
same time, however, we have to recognize the fact that labour-
management relations are problems in human relations with all
the complexities involved. Such problems cannot be solved
by law alone. This applies to relations between employers
and employees as much as to relations within the family.

For example, the law in some jurisdictions imposes upon
wives the obligation to obey their husbands. I am confident
that, in practice, where there is such obedience, it flows

from other considerations.

Similarly, laws, however stringent, will not by
themselves insure industrial peace. We have to face the fact
that they are human beings on both sides of the bargaining
table; that across the table each side faces human interests,
human aspirations and ambitions and human fears. Peaceful
relations between the parties will therefore depend not on

laws but on the degree to which they are willing and able to



understand each other and to make the compromises imposed

by the facts which confront them., Compromise is not a sign

of weakness. Edmund Burke, the great conservative thinker,
wrote almost two hundred years ago that: "All government -
indeed every human benefit and enjoyment, every virtue and
evexry prudent act - is founded on compromise and barter." Tﬁis
is particularly true in a democracy, and collective bargaining
between employers and trade unions representing their employees
is the application of democratic practice to industrial rela-

tions.

With public policy)as expressed in the 1aw)
favouring collective bargaining, trade unions have grown in

size and in power. The exercise of that power reflected in
certain strikes in the recent past has led to considerable
criticism of trade union methods and to questioning of the
adequacy of existing laws to protect the interests of the
parties and the public. Should the right to strike be further
restricted? Should the right to strike in certain industries
and scervices be prohibited? Should certain tactics employed

by trade unions be more circumscribed or even prohibited?

Should we set up new legal machinery for dealing with industrial
disputes? Should we adopt certain types of legislation and
machinery which have been in operation in other countries?

These are some of the basic questions for which answers are

being sought.



In seeking the answers, it is well to remember that
the same questions are being asked in other countries. The
tensions reflected by industrial unrest have manifested them-
Selves in all parts of the globe and have taken ferms which
we have fortunately escaped in Canada. I regret that my
0ld friend Mr. Justice Rand was somewhat carried away by the
violence in China, France and the United States, to which he
referred in his recent report, when he was inquiring into
disturbances flowing from mass picketing as practiced at two
small Ontario plants. After all, industrial disputes in
Canada are not often marked by violence; major strikes and
most minor strikes are normally legal; and the vast majority
of collective agreements are negotiated through free collective

bargaining without strikes and with no publicity.

Nonetheless we too have been experiencing a degree
of unrest which_has led to public concern. Some recent strikes
have affected the public more than the parties themselves.
Moreover, serxrvices seldom affected by collective bargaining
have been interrupted. Doctors, nurses, teachers and postmen
have gone on strike. And, in a period of inflation and of
rapid technological change, trade unions have demanded wage
increases and terms of employment which go beyond what the
public has been accustomed to expect. The result has been
a tendency to question the operation of collective bargaining

as we know it.
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Before seeking remedies it is well to loock at some
of the causes of current unrest - an unrest which, as we know,
is not confined to trade unionists. A basic cause is that
we are living in a soclety of rising expectétions in which
more and more people want more and more of the géod things
of life. Mr. Justice Rand referred to this in his recent
report as "the emergence of asserted claims by masses of men
and women to a greater sharing of what the more successful
of their fellows look upon as the prizes of life. Their class
furnishes the labour for the achievenents of this industrial
age. The style they seek to follow is set for them by the
more successful. It is this contest of satisfying desires
that presents today in our communities one of the most, if

not the most, intractable of society's problems."

" The demands of the masses are intensified by mass
advertising and the standard of living it portrays. Rising
educational levels have also increased their desire for more
material goods. In this, workers are no different from other
people, and they look to their trade union leaders to obtain
"for them the necessary means to satisfy their wants. As the
younger generation of workers takes over, trade unions become
more militant in their demands and the older trade union
leaders face rebellion if they cannot succeed in satisfying

them. This accounts for the occasional refusal to ratify
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agreements negotiated by the leaders and for wildcat strikes.

I suggest that more restrictive labour laws are not
going to put an end to the growing desire for higher living
standards. It is nevertheless incumbent upon trade union
leaders to avoid making exaggerated claims and demands which
create undue expectations among their members, when the leaders
know that they will have to compromise in the course of
negotiations. Moreover, union negotiating committees should
be given more dacision-making authority. Employers cannot be
expected to bargain with trade union officers Qho cannot make
a bargain; they will not make their f£inal offer if the union
membership may refuse to ratify an agreement reached with
their negotiators. Union democracy is important, but for
effective collective bargaining and enforcement of contracts
there must be some compromise between the authority of the
elected officers and the control over their actions vested

in the membership.

I now turn to another basic cause of worker unrest.
It is insecurity flowing from the fear of displacement because
of technological change. Men trained in particular skills,
which they expected to use for the rest of their working
lives, may find, at an age when it is impossible for them to
be retrained or to obtain new employment, that their skills

are no longer required. And the loss of their jobs may
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affect their pension rights, their seniority and other acquired
rights. Here we find the raw material of conflict. It is
anxiety for job security and fear of unemployment that lies

at the root of some of the recent major industrial conflicts

in America and threatens further serious unrest unless the
problem is dealt with fairly by employers, unions and the

state.

I believe that, before introducﬁing changes which
will displace or shift labour or otherwise materially affect
the relationships with labour, it is the responsibility of
management to give adequate advance notice of the proposed
changes to the union representing its employees, to consult
with it on the best means of adjusting to the situation, and to
provide for retraining or relocation or compensation for the
employees who are displaced. This is now provided for in
some collective agreements but, in the absence of such pro-
visions by agreement of the parties,_the matter should be
dealt with by legislation. In this connection, I draw
attention to the Redundancy Payments Act in the United Kingdom,
enacted in 1965, which imposes on the employer an obligation
to make certain payments to employees who have been in his
continuous employment for a minimum period of two years
after the age of 18. The underlying principle has been stated

by a leading authority, Professor Kahn-Freund, as follows:
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"If an employee's property in his job should be, in effect,
expropriated as society seeks more efficient forms of

production, he is entitled to receive compensation."

I suggest that before we have recourse to more
restrictive labour laws, which may or may not work, it would
be wise to seek to deal with some of the basic causes of
industrial unrest and,in relation to ﬁnrest, to review first
the existing labour legislation in the light of experience
and of changing conditions. The law in operation may at times
contribute to unrest. For example, if it permits delays
which serve to retard agreement unduly, the delays should
be reduced. Undue delays in the hearing of grievances and
undue delays intended to defer legal strike action are
frequently responsible for wildcat strikes. Frustrating

delays lead to irresponsible action.

It may also be found that procedures which are
appropriate to some branches of industry are not appropriate
to others. Procedures which meet the requirements of industries
providing year-round employment in a factory do not necessarily
meet the requirements of industries offering only irregular
or seasonal employment, such as construction and shipping.
Where new procedures and practices appear necessary, the law

should be changed accordingly.
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It is not enough, however, for the law alone to
take cognizance of the facts of industrial life. It is more
important that these facts be faced by the parties themselves.
They have to live with them. And if to live with them requires
compromises and changes in traditional bargaining procedures,
both trade unions and employers must be prepared to make them.
Failing this, public opinion may, wisely or unwisely, lead

to the imposition of more restrictive controls.

I say more restrictive controls because the law
now imposes restrictions on the exercise of the rights of
both unions and employers. For example, the right to strike
is carefully defined and violations subject the union and
its members to penalties. I am aware that this has not
prevented violations = but I know of no other laws on the
statute-books, be they the law against fraud, tﬁeft or
combines in restraint of trade, which are not violated from
time to time. Organized labour is not less law-abiding than

any other group in the community.

Strict controls are, of course, essential to curb
abuse of power. In an age of big business and its counterpart,
big uﬁions, each in a position to wield great economic power,
the exercise of such power, whether by unions or business,
is properly a matter of public concern and calls for appropriate

protection by law against its abuse. Unions, for example, are
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no longer voluntary associations of workers: they have
acquired quasi-public powers. They are now granted monopoly
bargaining rights in units appropriate for collective
bargaining; they may freely negotiate union security ciauses
ranging from an "open union shop" to a "closed shop"; and
they have almost complete control over entrance requirements
and continuing membership. Such vast powers lend themselves
to abuse and call for protection by law of the rights of the
individual worker against discrimination in relation to such
matters as union membership, his civil rights in the union and
an equitable share in the distribution of work, with the

right of appeal to a public tribunal.

As an example of abuse of authority, it is alleged
that some union leaders call strikes without the approval of
their members. Considering the problems faced in organizing
and conducting a strike, I would say that such instances are
rare. But, to the extent that the allegation is true, it
points to an abuse that should not be condoned. The law now
prohibits a strike until all other means of legal settlement
have been exhausted. I believe that the law should further
require that no strike shall be declared until the prior
consent of a proper majority of the workers affected has been
obtained through democratic procedures but that no strike vote

should be held until after the exhaustion of the conciliation
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procedures prescribed by law. Insofar as concerns such

union tactics during a strike as picketing, which is a

lawful means for supporting the economic sanction, I believe
that they should be governed by a code which accords with the
legislative policy of collective bargaining but that the
general laws for the protection of persons and property must

continue to apply to acts in violation thereof.

Strikes affect the public image of labour and this
is a factox which it cannot afford toc ignore. This image is
not improved by disputes arising from a persistent refusal
to make reasonable compromises or peaceful adjustments required
by the facts. There are, for example, strikes arising from
jurisdictional disputes between unions. The public does not
understand that the underlying reason for such disputes is
the simple human instinct of self-preservation. In the
construction industry, where these disputes mainly occur, the
unions operate in a labour market with an extremely high rate
of turn-over and, therefore, a very low degree of security
of jéb tenure. Accordingly, they seek to achieve more
security for their members by pProtecting their craft organi-
zation. But, jurisdictional disputes in the ranks of labour
which lead to strikes and injure innocent parties do not help
to create a favourable image and should not be condoned. The

public understands strikes by unions arising from conflicts
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with employers; it does not understand strikes arising from
conflicts between unions. This is a fact which must be faced
becauses institutions operating in a democratic society cannot
afford to ignore the impact of their conduct on public

opinion.

The public must not be led to conclude that union
leaders are "strike happy." Nor should it be led to conclude
that there is a cure-all for settling all industrial disputes
without strikes or lockouts. Mediation or voluntary arbitra-
tion by third parties would be the more civilized method, but
since mutual confidence has not yet replaced mutual suspicion,
I am afraid that we have not yet attained the required degree
of civilization. Nevertheless, the evolution of public
policy on labour relations has affected the use of the strike
weapon in Canada. The enactment of laws to protect freedom
of association and to establish collective bargaining rights
has to a large degree, although not entirely, eliminated what
was for many years a major cause of strikes - the struggle to
win employer recognition of unions. JSuch strikes are now
illegal. So also are strikes over grievances, involving the
interpretation or application of the contract: such disputes

are now settled by compulsory arbitration.

It is sometimes suggested that compulsory arbitration

should apply to all disputes. This means a denial of the right
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to strike which would be incompatible with our democratic
system. To force men to work under conditions to which they
object can only be justified in a democratic state by very
exceptioﬁal circumstances. Compulsory arbitration is also
incompatible with real collective bargaining: neither side
will make the concessions which it is prepared to make if
the final decision is likely to be made by a third party.
Moreover, both labour and management are opposed to compul-
sion by a third party. Finally, there is no certainty that
compulsory arbitration will eliminate strikes. In Australia,
where compulsory arbitration has been .in effect for many
years, there are far more strikes and lockouts annually than
in Canada, although they are much shorter in duration. It
is of interest to note that, after visiting many countries
to study their labour relations laws, Mr. Justice Rand
concluded that "each has developed its own pattern which

it would be out of the question to try to transplant bodily

to another society.”

There are, of course, instances where governments
in Canada have imposed compulsory arbitration because it was
deemed that a work stoppage would injure a vital or essential
public interest. Such intervention has been rare: in a
free society the power to force compulsory settlement must

bg used with great discretion. Nevertheless, we have to

*

B



- 16 ~

accept the principle that where the interests of the parties
conflict with the overall interests of the community, it is
the interests of the community which must prevail. This
pPrinciple must govern in any area where it is established that
the health, safety or welfare of the community may be
injuriously affected by the conduct of organized groups, be
they trade unions, business groups oOr professional associa-
tions. In such cases, having exhausted all other means of
settlement, the state, in my opinion, is obligated to resort

to compulsion.

There are many measures which have been recommended

to gévernments in Canada in the recent Past for the more

effective dealing with industrial disputes and their consedquences.

I have already expressed my view that industrial relations
being human relations cannot be solved by law alcne. Too often
laws are enacted in this field which cannot be enforced and
legislation which is not enforceable sgerves only to bring the
law into digrepute. I agree with the conclusion reached by
Professor Kahn-Freund, of Oxford University, when he says that
"the longer one ponders the problem of industrial disputes,

the more sceptical one gets as regards the effectiveness of the
law. Industrial conflict is often a symptom rather than a
disease. I think we lawyers would do well to be modest in

our claims to be able to provide cures."
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